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persons in respect to the same land is well established. In this case, how- 
ever, there is nothing to show whether the estate of the tenant was created 
before the construction of the railroad or afterwards. There is an obvious 
distinction, for where the time has begun to run against the landlord, the 
interposition of a particular estate does not stop it. Washburn, Easements 
and Servitudes (4th Ed.), p. 148; Wood, Limitations (4th Ed.), §270. 

Evidence — Privileged Communications — Spiritual Advisers. — Under a 
statute making statements to a minister of the gospel privileged, held, that 
such statements to be privileged must be made to him in his professional 
capacity and under the rules of practice of the denomination to which he 
belongs. State v. Morgan (1906), — Mo. — , 95 S. W. Rep. 402. 

There has been considerable speculation as to whether at common law there 
existed any such privilege, covering communications made to clergymen or 
ministers of the gospel. The prevailing opinion seems to be that there did 
not. The early cases on the subject are, however, by no means in harmony. 
In Best, Evidence, § 584, it is said, "There cannot be much doubt that pre- 
vious to the Reformation, statements made to a priest under the seal of con- 
fession were privileged from disclosure, except perhaps when the matter thus 
communicated amounted to high treason." The learned author, in support of 
his statement, refers to the Laws of Hen. I (Leges Hen. I, c. 5, § 17) and 
the Statute Articuli Cleri (9 Edw. II), c. 10. Be this as it may, the privilege 
had, at the beginning of the nineteenth century, apparently secured no firmer 
foothold in the English law than an opinion in the minds of some courts, of 
eminent respectability it is true, that such a privilege should exist. The 
arguments advanced in its favor are well given in Taylor, Evidence, 9th ed., 
§ 917, "The propriety of extending privilege to communications admitting 
criminal conduct, has been strongly urged, on the ground that evil-doers 
should be enabled with safety to disburthen their guilty consciences, and by 
spiritual instruction and discipline to seek pardon and relief." In Reg. v. 
Griffin, 6 Cox Cr. C. 219, Baron Alderson, in refusing to allow such testimony 
to be given says, "I think these conversations ought not to be given in evi- 
dence. The principle upon which an attorney is prevented from divulging 
what passes with his client is that, without an unfettered means of communi- 
cation, the client would not have proper legal assistance. The same principle 
applies to a person, deprived of whose advice, the prisoner would not have 
proper spiritual assistance." In the case of Broad v. Pitt, 3 C. & P. 518, 
decided in 1828, it was stated that the question as to the existence of the 
privilege had been decided in the negative by the case of Rex v. Gilham, 1 
Mo. C. C. 186, decided the same year. This latter case while frequently 
cited on this proposition would seem not to have decided the question at all 
but to have gone off on the fact that "illegal inducements to confess" were 
extended to the prisoner. In deciding the former case, however, Best, C. J., 
says, "I for one will never compel a clergyman to disclose communications 
made to him by a prisoner." There is a very extensive and instructive discus- 
sion of the early English cases on this subject, and a strong argument for the 
recognition of the privilege in Best, Evidence, 9th ed. §§ 583-584. See also 
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note to § 916 in Taylor, Evidence, 9th ed. A careful consideration of the 
cases would seem to necessitate the conclusion that the privilege does 
not exist. In Chase's Stephens, Digest of Law of Evidence, 2nd ed., 
Art. 117, the statement is made that "probably" there is no such privilege, 
citing many cases. See also note XLIV, Appendix to the same work. The 
case of Normanshaw v. Norrnanshazt; 69 L. T. N. S. 468, decided in 1893, is 
in harmony with this latter view. It has been suggested with good reason 
in Wigmore, Evidence, § 2396, that a very weighty reason why the privilege 
was denied in some of the early English cases, was that the Roman Catholic 
Church which used the confessional, in connection with which the question of 
the privilege most often arose, was in great disfavor at that time, and it was 
thought to be dangerous as well as impolitic to grant to it and its members 
this shield and protection. As pointed out by the learned author last referred 
to, this reason has, long since, ceased to exist and, if there is no other good 
reason for refusing the privilege, it would seem that it should be recognized. 
On the other hand a conservative judiciary is ever jealous that the restric- 
tions upon the administration of justice be not enlarged and "it is question- 
able whether any addition to the existing privileges is desirable." GreEN- 
LEAF, Evidence, § 247. In recognition of the force of the reasons urged in 
support of the privilege at common law, a number of the States of the Union 
have enacted statutes declaring it and denning its extent and limitations. It 
is under such a statute that the principal case arises. Most of these statutes 
provide that the confessions or communications to be privileged must be 
made to a minister of the gospel in his capacity as such and in the course of 
discipline enjoined by the church. The cases have, in interpreting the stat- 
utes, clearly maintained these limitations and distinctions. Knight v. Lee, 
80 Ind. 201; Gilhooley v. State, 58 Ind. 182; People v. Gates, 13 Wend. 311; 
State of Iowa v. Brown, 95 Iowa 381. 

Executions — When Issued. — A bill in equity was filed by the appellee on 
behalf of himself and other lien creditors by which it was sought to enforce 
a judgment lien against certain real estate of the judgment debtor. The 
defendant pleaded the statute of limitations against the judgment lien on the 
ground that no execution had been issued within a year from the entry of 
judgment in accord with the statute regarding revival of judgments. That 
statute provides that, when an execution issues within a year, scire facias or 
an action will lie or other executions may issue on the judgment within ten 
years from the return day of the writ. An execution had been made out 
regularly by the clerk within a year and had been endorsed on the back with 
a credit followed by the words "to lie." This writ was never delivered to 
the sheriff but remained in the clerk's office. Held, that delivery to the sheriff 
was not essential to the valid issuance of an execution under the statute. 
Davis v. Roller (1906), — Va. — , 55 S. E. Rep. 4. 

The court bases its opinion upon a prevalent custom and upon a statement 
in accord with this decision contained in 4 Minor, Institutes, pt. 1, p. 799. 
Elsewhere the law is well settled contrary to this decision. The cases hold 
that an execution is for the purpose of securing satisfaction of a judgment 



